
MUTUAL CONFIDENTIALITY AND 
NONDISCLOSURE AGREEMENT 

This Mutual Confidentiality and Nondisclosure Agreement (“Agreement”) dated as of 
_____________ is made by and among 
and                                                                                                , each of which are sometimes 
referred to herein collectively as the "Parties." 

RECITALS 

I. The Parties desire to engage in discussions with each other concerning a
potential business transaction;

II. For such discussions to be successful, each Party must reveal confidential
business information to the other Party;

III. The Parties desire to ensure that the confidentiality of information revealed
pursuant to such discussions will be protected from disclosure to unauthorized
parties, and also desire to ensure that no Party shall undertake any efforts to
circumvent the understandings set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants and conditions as set 
forth herein, including the foregoing recitals, and other valuable consideration, the receipt of 
which is hereby acknowledged, the parties agree as follows: 

AGREEMENTS 

1. Confidential Information:  For the purposes of this Agreement, “Confidential
Information” shall mean any information (whether in print, electronic, or other form),
relating to existing or contemplated products, services, technology, designs, computer
systems, software, research, business plans, sales or marketing methods, methods of
doing business, customer lists, customer usages and/or requirements, names of sales
representatives, and suppliers of any Party that are disclosed to any other Party, or
which was learned, discovered, developed, conceived, originated, or prepared during or
as a result of any discussions between the Parties, that: (a) is identified by any
Party as confidential; or (b) would reasonably be expected by the recipient to be
confidential or proprietary based on the nature of the information contained therein
and the circumstances in which the materials are provided.  In addition, any work
product or portion thereof relating to or derived from any Confidential Information
generated by the Parties, which discloses Confidential Information shall also be
deemed to be Confidential Information.

2. Exclusions from Confidential Information:  “Confidential Information” shall not
include: (a) Information which was already known to the recipient prior to the Parties’
discussions, as evidenced by documentation possessed by the Recipient which bears a
date prior to the commencement of the parties’ discussions; (b) Information which is
publicly available or becomes so without breach of this Agreement by the recipient; (c)
Information which is approved for release to the public by the Party that provided the



Confidentiality and Nondisclosure Agreement 
 
 

2 

Information; (d) Information which the recipient receives from a third party without 
breach of this Agreement, and without the third party’s breach of any obligation of 
confidentiality. 

 
3. Non-Disclosure:  The recipient of any Confidential Information agrees to maintain such 

information in secrecy at all times, and to take reasonable steps (including such steps as 
it takes to protect its own proprietary information), prior to and after termination of 
this Agreement, to prevent the duplication or disclosure of any such Confidential 
Information, other than by or to its own employees or agents who must have access to 
such information to carry out the purposes set forth above.  The recipient agrees to 
restrict circulation of Confidential Information within its own organization to those 
employees who need to receive such information to carry out the purposes set forth 
above, and to give such employees instructions to hold in confidence all such 
information made available to them and to use such information only for such 
purposes.  In addition, except as specifically provided for herein, recipient shall not 
release, use, sell, transcribe, transfer, publish, disclose, copy, display or reproduce any 
Party’s Confidential Information in any manner whatsoever, nor shall it in any manner 
make such information, or any portion thereof, in any form whatsoever, available to 
any other employees, directors, consultants, contractors, agents, subsidiaries, or third 
parties.    

 
4. Return of Information:  Upon the providing Party’s request, the Recipient shall return 

all Confidential Information then in its or in its agents’ or affiliates’ possession, and shall 
purge any copies thereof encoded or stored on magnetic or other electronic media or 
processors.   

 
5. Property of Party:  Each Party acknowledges that the Confidential Information 

provided by any Party is and shall remain the sole and exclusive property of that Party, 
including all applicable rights to patents, copyrights, trademarks, and trade secrets 
inherent therein and pertinent thereto. 

 
6. No Adequate Remedy at Law:  Each Party acknowledges and agrees that a Party 

which provided Confidential Information will have no adequate remedy at law if there is 
a breach or threatened breach of this Agreement and, accordingly, that the providing 
Party shall be entitled to an injunction against such breach.  Nothing herein shall be 
construed as a waiver of any other legal or equitable remedies that may be available to 
the providing Party if the Recipient breaches this Agreement. 

 
7. Permitted Release:  Notwithstanding any provision to the contrary contained herein, a 

Party shall be permitted to release Confidential Information received from another 
Party pursuant to a binding compulsory legal process, provided, however, as follows: 

 
(a) That the releasing Party shall take all responsible steps to preserve the 

confidentiality of the Confidential Information, including without limitation, 
requesting that the Confidential Information not be released to third parties or 
the public. 
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(b) That the releasing Party gives the owner of the Confidential Information
prompt notice of the legal process so that it may seek an appropriate protective
order or pursue such other legal action necessary to preserve the confidentiality
of the Confidential Information; and

(c) That the releasing Party provides reasonable assistance to and cooperates with
the owner of the Confidential Information in its efforts to preserve the
confidential nature thereof.

8. Notices:  Any notice or communication required under this Agreement to be made to
either party shall be typewritten in English and shall be considered delivered when
personally delivered, delivered by registered Mail with confirmed receipt (postage
prepaid), or delivered by overnight courier to the address of the Party as set forth
above.

9. Duration of Obligations:  Unless otherwise mutually agreed in writing, each party’s
obligations hereunder shall remain in full force and effect during the period of any
discussions and/or business arrangements between by the parties, and for a period of
one (1) year from the termination of all such discussions and or business arrangements.
The obligations of the Parties under this Agreement that by their nature continue
beyond the expiration or termination of this Agreement, shall survive any termination
or cancellation of this Agreement.

10. Attorneys Fees and Expenses:  In the event any suit or action is brought to interpret or
enforce any of the terms, conditions, or covenants of this Agreement, the prevailing
party shall be entitled to recover from the other party all reasonable attorneys’ fees, as
well as experts’ fees, expenses, costs, and disbursements incurred before and at trial,
on appeal, or related to any bankruptcy proceeding of any kind (including but not
limited to a motion for relief from stay).

11. General Provisions:  This Agreement contains the entire agreement between the
parties, and supersedes all prior agreements, understandings, and representations.
This Agreement is effective on the date stated above, regardless of when actually
signed by the parties.  No modification of any of the provisions of this Agreement shall
be binding unless made in writing and signed by authorized representatives of both
parties.  This Agreement may be executed in counterparts, which together shall
constitute one and the same instrument.  However, in making proof of this Agreement,
it shall not be necessary to produce or account for more than one such counterpart.  A
signature on a facsimile copy of this Agreement shall be valid, and the signed facsimile
copy shall serve as an original for all purposes.  This Agreement shall be construed and
enforced in accordance with the laws of the State of California, and venue for disputes
shall be in the courts of Orange County, California.

IN WITNESS WHEREOF, the parties have executed the Agreement as of the day and
year written above. 
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By: 

By: 

Name: 

Name: 

Title:  

Title:  

Date: 

Date: 
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